
   
   
Notice of Change to the Group Health Plan Agreement 
Effective July 1, 2016. 
 
Modifications will be made to the contract between your employer group and HMSA, also referred to as the 
“Group Health Plan Agreement” (“Agreement”), as described below. Please keep this Notice of Change with 
your Agreement. 
 
1. HIPAA Definition.  A new Section 1.7 providing the definition of the Health Insurance Portability and 

Accountability Act of 1996 has been added (below). 
 

HIPAA.  The Health Insurance Portability and Accountability Act of 1996, and its 
implementing regulations. 

 
2. HITECH Definition.  A new Section 1.8 providing the definition of the Health Information Technology 

and Clinical Health Act of 2009 has been added (below). 
 

HITECH.  The Health Information Technology for Economic and Clinical Health 
Act of 2009 and its implementing regulations 

 
3. Plan Sponsor.  A new Section 1.15 providing the definition of Plan Sponsor has been added (below). 

 
Plan Sponsor.  Client is Plan Sponsor as provided under ERISA. 

 
4. Protected Health Information.  A new Section 1.16 providing the definition of Protected Health 

Information has been added (below). 
 

Protected Health Information.  Protected Health Information or “PHI” shall have 
the meaning given such term in HIPAA, but shall also include any other 
individually identifiable information about HMSA or Plan Sponsor’s members, 
insured or employees. 

 
5. Preparation of Documents.  Section 2.2 (Preparation of Documents) has been revised to 

provide the means and timeframe in which HMSA shall provide various documents to you (the 
group). 

 
Preparation of Documents.  HMSA shall prepare Plan Documents and Summaries 
of Benefits of Coverage (SBCs), as defined by federal law, describing the benefits 
and other terms and conditions of the Plan.  HMSA shall provide these documents 
to Client in electronic format.  HMSA will provide Client with new SBCs thirty 
(30) days prior to renewal provided that Client finalizes its benefits sixty (60) 
days prior to such renewal date. 

 
6. Compliance with the Employee Retirement Income Security Act of 1974 (ERISA).  

Section 4.1(a) has been revised to include a reference to you (the group) in your role as Plan 
Sponsor under ERISA. 

 
The Group Plan constitutes an employer-provided employee welfare benefit plan 
governed by ERISA.  Except as otherwise provided in subsection 4.1(b) below, the 
Client shall be the Plan Administrator, Named Fiduciary and Plan Sponsor for 
purposes of ERISA, and shall be solely responsible for compliance with all ERISA 
requirements applicable to the Group Plan, including but not limited to provision of 
Summary Plan Descriptions, notices of material modifications to the Group Plan, and 
other communication and reporting requirements to Members and the U.S. 
Department of Labor or the Internal Revenue Service.   

 
7. Employee Count.  Section 4.3(d) has been revised to clarify that you are obligated to provide 

an accurate employee count to HMSA. 
 

Employee Count.  The Parties acknowledge that HMSA relies on information from 
Client to categorize Client as a small or large group for ACA purposes, including but 
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not limited to risk adjustment and risk corridor purposes.  By entering into this 
Agreement, Client represents that it has accurately disclosed to HMSA (i) the 
number of any non-Member employees who work at least twenty (20) hours per week 
for four (4) consecutive weeks, regardless of whether they live or work in Hawaii, and 
(ii) the number of full-time equivalents as described in 26 U.S.C. §4980H(c)(2) for the 
remaining non-Member employees not covered by (i) immediately above, if any. 

 
8. Compliance with the Health Insurance Portability and Accountability Act (HIPAA).  A 

new Section 4.4 has been inserted which ensures that in the event HMSA shares Protected 
Health Information with you for health plan administration purposes, that you have the proper 
safeguards in place in compliance with HIPAA. 

 
HIPAA.  On occasion, HMSA may provide Client, in its roles as Plan 
Sponsor and Plan Administrator, access to PHI necessary to perform 
Client’s plan administration functions.  Client certifies to HMSA and 
agrees to do the following:   

 
a. Privacy and Security of PHI.  Client will develop, implement, 

maintain, and use appropriate administrative, technical, and 
physical safeguards to protect the privacy of all PHI received, 
developed or maintained under this Agreement.  The 
safeguards must reasonably protect said PHI from any 
intentional or unintentional use or disclosure in violation of the 
HIPAA.  

 
b. Amendments to Operational Documents.  Client agrees that it 

will not request access to any PHI that may be disclosed under 
this Agreement without first having adopted the amendments 
to the Operational Documents as required by 45 C.F.R. §§ 
164.314(b) and 164.504(f)(1)(i) and (f)(2).  Plan Sponsor further 
confirms, on its own behalf and on behalf of the Plan, that all 
applicable HIPAA provisions have been met. 

 
9. Indemnification.  Section 11.1 has been slightly revised to clarify that you are indemnifying 

HMSA directors for any losses arising out of the group health plan agreement. 
 

Indemnification.  Client shall defend, indemnify and hold HMSA, its directors, 
officers, agents, employees and affiliates harmless from any and all claims, demands, 
liabilities, damages, losses, suits, costs (including reasonable legal costs) and 
judgments (collectively, “Losses”) arising out of this Agreement, including as 
provided pursuant to Section 13.1, or the performance by HMSA of its duties under 
the Plan or under the Agreement except that the foregoing shall not apply to Losses 
arising from (i) the gross negligence or willful misconduct of HMSA; (ii) acts or 
omissions of third-parties, including Members, or (iii) Members’ claims for benefits.   

 
10. Compliance with Laws.  Section 13.1 has been amended to ensure compliance with all 

applicable laws. 
 

Compliance With Laws.  Each party shall comply with all applicable laws.  Each 
party shall provide to the other any and all information requested in order for the 
requesting party to comply with applicable law, including, without limitation, COBRA, 
ERISA, HIPAA and ACA.  Notwithstanding the foregoing, Client shall be solely 
responsible for ensuring that any and all wellness programs offered under the Plan 
are compliant with any and all applicable state or federal laws and regulations, 
including ACA, and shall indemnify and hold harmless HMSA, its officers, directors, 
agents, employees, and affiliates from any and all Losses arising out of any alleged 
or actual noncompliance with such laws. 


